STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 97B037(C)

GLEN ROBERTS AND ROBERT VI AL,
Conpl ai nant s,
VS.

DEPARTMENT OF H GHER EDUCATI ON,
UNI VERSI TY OF COLCRADO HEALTH SCI ENCES CENTER

Respondent .

An evidentiary hearing was held on Decenber 11, 1996, before
Adm ni strative Law Judge Mary Ann Wit esi de. Conpl ai nants were
present and were represented by John Msby, attorney at |aw
Respondent University of Colorado Health Sciences Center ("UCHSC')
appeared through the appointing authority, Patrick Hellman
Director of Conmmunication and Techni cal Support Services, and was
represented by Daniel J. WIkerson, Assistant University Counsel.

Respondent called the follow ng w tnesses: D ck Kovach, Jose
Garcia, and Patrick Hellman. Conplainants 3 en Roberts and Robert
Vigil testified on their own behal f.

The parties stipulated to the introduction of the exhibits
attached to the parties' prehearing statenments, respondent's
exhibits 1 through 47 and conplainant's exhibits A and B.
Al t hough conplainant's exhibits A and B were stipulated to, no

evidence was taken in reference to those exhibits. Respondent
objected to the additional exhibits I|isted on conplainants’
Decenber 9, 1996, supplenental prehearing statenent. Those

docunents were not accepted into evidence, respondent's answers to
conpl ainants' and request for production of docunents, were
already filed by respondent on Decenber 3, 1996, and thus are part
of the record in this case. Respondent's exhibit 48 was entered
over the objection of conplainants' counsel.

MATTER APPEALED
The conpl ai nants appeal the disciplinary termnation of their

enpl oynent for failure to conply with standards of efficient
service and wi | I ful m sconduct.
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| SSUES
1. Wether the respondent proved by a preponderance of the
evidence that the conplainants commtted the acts for which
di sci pli ne was i nposed,

2. \Wether the discipline inposed was wthin the range of
alternatives available to the respondent;

3. Whether the action of the respondent was arbitrary, capricious
or contrary to rule or |aw,

4. \Whet her the conplainants were afforded due process;

5. Whether either party is entitled to attorney fees and costs.

PRELI M NARY NMATTERS

The appeals of the two enployees, den Roberts v. Departnent
of H gher Education, University of Colorado Health Sciences
Center, State Personnel Board case nunmber 97B037, and Robert Viaqi
v. Departnent of Hi gher Education, University of Colorado Health
Sciences Center, State Personnel Board case nunmber 97B039, were
consol i dat ed under case nunber 97B037(C).

Conpl ai nants' request for the parties to file witten cl osing
statements was granted. Concurrent filing was ordered for
Decenber 23, 1996. Respondent's closing argunment was filed on
Decenber 23, 1996. Conpl ainants closing argunment was received by
fax on Decenber 24, 1996. Al t hough no notion for extension of
time was filed, the conplainants closing argunent is accepted as
timely and has been considered by this ALJ in reaching her
decision in this case.

FI NDI NGS OF FACT

1. Conpl ai nants Robert Vigil and G en Roberts were certified
enpl oyees at the University of Colorado Health Sciences Center
("UCHSC') at the tine their enploynent was term nated on Septenber
25, 1996. At the tine of their termnation, both had worked at
UCHSC for at least 6 years and both held the job title of
Tel ecommuni cati ons/ El ectronics Specialist II.

2. At the tinme this case arose, Patrick Hellnman was the
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appointing authority. Kevin Telfer, El ectronics Engineer 1, and
Ri ck Anderson, Telecomunication/El ectronics Specialist 1V, were
t he conpl ai nants' supervi sors.

3. On August 22, 1996, Vigil and Roberts were scheduled to work
overtime with tw other UCHSC enployees, D ck Kovach and Jose
Garcia, beginning at 5:00 p.m This was the first tinme that D ck

Kovach worked overtime with Vigil, Roberts and Garcia. Kovach, a
Network Anal yst/Adm nistrator |, has been enployed with UCHSC
si nce Cct ober 1, 1994. Jose Gar ci a, a
Tel econmuni cati on/ El ectronics Specialist I, has been enployed with
UCHSC since July 10, 1995.

4. UCHSC had lost its contract for telephone service wth

University Hospital. The four enployees were assigned to delete
and renove phones from University Hospital, an assignnent that
required deletion of the extensions from the conputer system and
then the physical renoval of the telephones. Kovach, Garci a,
Vigil and Roberts net in the switch room at 5:00 p.m on August
26.

5. Shortly after the four assenbled, Vigil said that each of the
four enployees should record 3.5 hours of overtine for the
pr oj ect.

6. The four worked about 45 mnutes deleting the phone
connections fromthe conputers. They then went across the street
to University Hospital and renoved the tel ephones. About 100 -
120 tel ephones were coll ected. The four enployees took about 45
m nutes to collect the phones.

7. Wiile at University Hospital renoving the phones, Kovach saw
Garcia engaged in a telephone conversation. Garcia had gotten a
page from his wife who remnded him that they were to attend a
di nner for his god daughter that evening.

8. Kovach, Garcia, Vigil and Roberts all left by the service
el evator together at approximately 6:25 p.m In the el evator Vigi
again stated that each enployee should record 3.5 hours of
overtime on the project.

9. Garcia left the other three and returned to his desk where he
did a few mnutes of paperwork. Vigil's drivers license was
revoked at the tine and it was necessary for his wife to pick him
up. He had initially thought that she had picked him up about
7:00 p.m but after talking with her he anended this to 6:30. The
remaining three enployees returned to UCHSC together, put the
phones in the warehouse, and walked in the direction of their
of fices. Kovach returned to his office and called his son for a
ride hone. Kovach's son picked himup at 7:00 p.m Kovach did not
see Vigil or Roberts that night after the three had said good
ni ght. Kovach assuned that when the three separated Vigil and
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Roberts went to their offices.

10. The next day, August 23, 1996, Garcia verified with Vigil the
amount of hours to be put down for overtine.

11. Each enployee initially recorded 3.5 hours of overtine worked
on August 22.

12. On Monday, August 26, 1996, Kovach reported to Hell man that
he would no longer work overtinme with Roberts, Vigil and Garcia
because he had been encouraged to falsify his overtinme on August
22, 1996. That sane day, Hellman directed Kevin Telfer, and Rick
Anderson to investigate the potential August 22, 1996 overtine
abuse. (exhibit 3)

13. Telfer and Anderson interviewed the four enployees about the
reported overtine hours for August 22, 1996. At his interview
Garcia stated that the overtime hours reported for August 22, 1996
were not valid. At this time Garcia indicated that the parties
had left the work site at approximately 7:10 p.m He also stated
that it was common for either Vigil or Roberts to set the overtine
hours that would be clained and that pressure is applied to
conformto the "arranged” hours. (exhibit 3.)

14. At his interview, Kovach reported that the overtinme hours

reported for August 22, 1996 were not valid. Kovach i ndi cat ed
that the parties had left the work site at approximately 6:30 p. m
He stated that Vigil instructed him to report 3.5 hours of

overtinme and that pressure was applied to conform (exhibit 3)

15. At their interviews, Vigil and Roberts both reported that al
four enpl oyee had stayed at the work site until 8:30 p.m and that
the reported hours 3.5 hours of overtine were valid. (exhibit 3)

16. After the initial interview, Kovach was approached by Vigil
who told him that nmanagenent was asking questions about the
overtinme reported for August 22 but not to worry about it, it
happens all the tinme. Vigil told himnot to change the nunber of
hours reported. The sane day as the initial interview, Vigil
approached Garcia and told himthat they just needed to keep their
stories straight.

17. On August 27, Hellman spoke with James H dahl, a program
admnistrator in UCHSC enployee relations office, about his
investigation into the overtinme. On H dahl's advice, Hellnman asked
Telfer and Anderson to obtain witten statenents from the four
enpl oyees.

18. In his witten statenent Garcia reported that the 3.5 hours
of overtinme he had recorded for August 22, 1996 were not valid and
that Vigil had a practice of pressuring other enployees to claim
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nore overtinme hours than were actually worked. (exhibit 8)

19. Kovach, in his witten statenent, reported that the 3.5 hours
of overtinme he had initially clainmed on August 22, 1996, was not
valid. (exhibit 9)

20. Roberts, in this witten statenent, nmaintained that he worked
3.5 hours of overtinme on August 22, 1996 and that Garcia, Kovach

and Vigil were also on the project for that same anmount of tine.
(exhi bit 10)

21. In his witten statenent, Vigil maintained that he worked 3.5
overtinme hours on August 22, 1996 with Garcia, Kovach and Roberts.
(exhibit 11)

22. On August 28, 1996, Hellnman conducted separate neetings wth
all four enployees at which he gave each enployee witten notice
of an 8-3-3 neeting schedul ed for Septenber 3, 1996. (exhibits 12-
15)

23. After the neetings, Vigil, Roberts and Garcia tal ked toget her.
Vigil and Roberts wanted to set up a neeting with George Thonas,
the head of the Human Resources office. Vigil said all of their [
Vigil, Roberts, Kovach and Garcia] stories nust match so that the
supervisors "wouldn't have a leg to stand on."

24. On August 29, Hellman again conducted separate neetings wth
the four and gave each witten notice of paid admnistrative
suspension. (exhibits 17 - 20)

25. On or about August 29, Roberts called Kovach said he and
Vigil wanted to get together as a group and asked him to neet at
Schnoozers, a bar nearby. Roberts asked Kovach to tell Garcia to
cone over to Schnoozers. Kovach did not go to Schnoozers; however,
Vigil did go and nmet with Vigil and Roberts.

26. On Septenber 3, 1996, Hellman conducted separate 8-3-3
nmeetings wth each of the four enployees. Vigil and Roberts were
represented by John Msby, attorney at |aw, who gave a statenent
on behalf of his clients. At that tinme, Vigil and Roberts, through
their attorney, maintained that Garcia and Kovach had left early
and that they had both stayed until 8:30 p.m on August 22 to
perform a system backup. (exhibit 24)

27. On Septenber 3, Hellman directed Garcia and Kovach to correct

their overtime reports for August 22, 1996 to reflect the accurate
hours worked and to return to work. (exhibits 25 and 26)
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28. On Septenber 3, Hellman also directed Telfer to investigate
Vigil and Roberts' statenents that they had perforned a system
back up on August 22, 1996. On the sane date, Telfer reported that
here was no record of such a system backup. (exhibits 27 and 28)

29. On Septenber 10, Hellman contacted Vigil and Roberts and
asked themto neet in his office. Hellman had prepared additiona
guestions he wanted them to answer. Roberts agreed to neet wth
Hellman at 1: 00 p.m Vigil agreed to neet at 1:30 p. m

30. Neither Vigil nor Roberts arrived at Hellman's office unti
4:30 p.m At that time, they were given witten notice of an 8-3-
3 neeting for failure to conply wth the terns of their
adm ni strative suspension (to remain available to report to work
when asked to do so). Hellman gave each a list of additional
guestions with witten notice that they were free to consult their
representative before submtting their responses. Hellnman asked
that their responses be submtted by Septenber 13. (exhibits 30 -
33)

31. On Septenmber 11, 1996, Hellman prepared a list of additiona
questions for Garcia and Kovach. Garcia and Kovach submtted
responses prior to the requested Septenber 13 deadline. (exhibits
34 - 36)

32. In a Septenber 12 letter John Msby infornmed Hel I man that he
had advised Vigil and Roberts not to appear as requested on
Septenber 10, that they waived any further 8-3-3 neetings and
woul d stand on their responses given on Septenber 3. (exhibit 37)

33. Hellman responded on Septenber 12 that he considered Msby's
legal advice as a mtigating circunstance regarding Vigil and
Roberts' failure to appear on Septenber 10. Hellnman gave Msby a
copy of the additional questions and extended the response
deadl i ne to Septenber 18, 1996. (exhibit 38)

34. On Septenber 20, Msby informed Hellman that his clients
would provide no further information beyond what they stated
t hrough counsel at the Septenber 3 8-3-3 neeting. (exhibit 39)

35. G@Garcia testified that he had in the past padded his reports
of overtime hours worked. Garcia initially reported 2 hours nore
overtinme than actually worked on August 20 and 22. (exhibit 4)

36. Vigil had no previous corrective or disciplinary actions.
H s previous performance eval uati on had been "good."

37. Roberts had received a corrective action in March, 1996 and a

May, 1996 disciplinary action changing his grade and step.
(exhibits 45 - 47)
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38. After consideration of the information available to him and
wei ghing the factors in rule 8-3-1, Hel | man term nated Roberts
and Vigil's enploynent at UCHSC on Septenber 25, 1996. (exhibits
41 and 42)

39. Roberts testified that he and Vigil remained together in the
PBX room running the conputer back up on August 22. Wi le the
backup was running, Roberts testified that he and Vigil double
checked their earlier work. Roberts did not |eave the switch room
until he and Vigil left at 830 p.m to return to their cars in
t he parki ng garage.

40. UCHSC issued a celluar phone, nunber 303-748-1393, to Roberts
that was nounted in his vehicle. Records for nobile phone nunber
303-748-1393 indicate that two phone calls were nade from that
nounted cellular phone at 7:04 and 7:13 p.m on August 22.
(exhi bit 48)

41. On Cctober 1, 1996, Vigil and Roberts filed tinely appeal s of
their term nations.

DI SCUSSI ON

In this disciplinary proceeding, the burden is on the agency
to prove by a preponderance of the evidence that the acts or
om ssions on which the discipline was based occurred and that just
cause exists for the inposition of the discipline. Ki nchen v.
Departnent of Institutions, 886 P.2d 700 (Colo. 1994). The State
Personnel Board may reverse or nodify respondent's actions only if
such actions are found to be arbitrary, capricious or contrary to
rule or law. Section 24-50-103(6), C R S.

The adm nistrative law judge determnes the credibility of
wi tnesses and the weight to be given their testinony. Charnes v.
Lobato, 743 P.2d 27 (Colo. 1987). As the fact finder she is
entitled to accept parts of a witness's testinony and reject other
parts, United States v. CQueto, 628 F.2d 1273 (10th Gr. 1980), and
can believe all, part, or none of a witness's testinony, even if
uncont rovert ed. In re Marriage of Bowes, 916 P.2d 615, 617
(Col 0. App. 1995).

Anong the factors considered in nmaking credibility
determnations in this case, the ALJ considered the w tnesses
neans of know edge, strength of nenory and opportunities for
observation; the reasonableness or unreasonableness of their
testinony; their notives; whether their testinony has been
contradicted; their bias, prejudice or interest; and their manner
or demeanor upon the w tness stand.

After a considered review of the entire record in this case,
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the ALJ concludes that the respondents’ wtnesses are nore
credible and worthy of belief than the conplainants. Kovach and

Garcia had no reason to lie in their testinony. Conpl ai nant s

however, did have such reasons. During the course of the
investigation and their testinony they nade inconsistent and
conflicting statenents. The evidence indicates that t he
conpl ainants were lying, not nerely mstaken in their

recol lection. The explanation that they initially stated that all
four enployees worked 3.5 hours of overtine on August 22 was to
cover for Kovach and Garcia, two people not even close friends of
theirs, is ludicrous. The ALJ cannot credit conplainants' story
that they would go to such lengths for two individuals not even
close friends and place their own jobs in jeopardy. I'n addition
records of <calls made from Roberts' nounted cellular phone,
conpletely rebut their testinony that they worked together unti
8:30 p.m on August 22, 1996.

Conpl ai nants all ege that they were deni ed due process in that
they did not have a "full and fair opportunity to respond to all
charges."” (Emphasis in original, conplainants closing statenent,
page 5.) They argue that respondent disciplined conplainants for
matters never raised. The initial notice of the 8-3-3 neetings
stated the issues to be discussed were "allegations that overtine
hours reported by you to your supervisor were nore than actually
wor ked. " (exhi bits 14 and 15)

Conpl ai nants argue that the letters of termnation were based
on matters never brought to conplainants' attention, to wt:

*** Additional conmponents of this action are that you conspired
with co-workers with regard to the nunber of hours to be
reported and you were not truthful in the information you
provided during the informal neeting we had on Septenber 3,
1996.

Board rule 8-3-3 requires an appointing authority to neet
with an enpl oyee when information indicates the possible need to
adm ni ster disciplinary action. An enployee nust be provided with
advance notice of the 8-3-3 neeting. Al though the notice need not
be in witing, it is the common and best practice to do so, and
that is what occurred here. The notice should advise the enpl oyee
of the purpose of the neeting and that he has the right to have a
representative present. During the neeting, the appointing
authority is required to present the information to the enpl oyee
and to give the enployee an opportunity to admt or refute the
information or to present information in mtigation.

In the case of Bourie v. University of Colorado Health
Sciences Center, P. 2d , (Court of Appeals case nunber
95CA0464, decision issued May 16, 1996), State Personnel Board
case nunber 94041, the Colorado Court of Appeals held that
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neither the rule, nor fundanental due process, require the
appointing authority to provide the enployee with the reports,
statenments of w tnesses or other evidence relating to the matter
prior to or at the initial neeting. See also, Chelius .
Departnment of Corrections, (Court of Appeals case nunber 95CA1144,
deci sion issued May 16, 1996) (NSOP), State Personnel Board case
nunber 94B034, and WIlson v. Departnent of Human Services, (Court
of Appeals case nunber 94CA1862, decision issued My 23, 1996)
(NSOP), State Personnel Board case number 94B065

Conpl ai nants were properly advised in witing that an 8-3-3
neeting would be held and the reasons for such a neeting. The
appointing authority asked for additional information from
conpl ai nants. Conplainants did not avail thenselves of the
opportunity to provide additional information for consideration by
the appointing authority even after being give several extensions
to do so. The appointing authority also investigated
conpl ainants' claimthat they had done conputer backup the evening
of August 22.

The information given to the conplainants was sufficient to
inform them of the general nature of the facts leading to the
di sci plinary proceeding and satisfied due process requirenents for
the informal neeting contenplated under rule 8-3-3. Departnent of
Health v. Donahue, 690 P.2d 243 (Col o. 1984).

In addition to the initial notice stating the issues to be
di scussed as "allegations that overtinme hours reported by you to
your supervisor were nore than actually worked," anong the
addi tional questions to which the appointing authority requested
answers were:

(1) Have you reported overtinme hours that were in excess of those
actually worked during your period of enploynent with the
UCHSC?

(4) Upon being placed on adm ni strative suspensi on on August 29t h,
did you call or in any other way attenpt to contact any HSC
I nformati on System staff nenbers to discuss the suspension
and/ or other facts regarding this situation? D d you request
that they neet you at a location away form the HSC canpus?
Dd you neet with then

(exhibits 32 and 33)

Due process requires that enployees have an opportunity to be
heard. There is no denial of due process if an enployee fails to
t ake advantage of the opportunity. Here conplainants, represented
by counsel, failed repeatedly to take advantage of several
opportunities to offer additional information for consideration of
t he appointing authority.
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Respondent has net its burden in this case. The evidence
shows by a preponderance that the incidents alleged did occur.
These incidents support the conclusions of the appointing
aut hority. The discipline inposed was wthin the realm of
avail able alternatives. Rule R8-3-3(A), 4 Code Colo. Reg. 801-1.

CONCLUSI ONS OF LAW

1. Respondent proved by a preponderance of the evidence that
conpl ainants conmtted the acts for which discipline was inposed,;
2. The discipline inposed was within the range of alternatives
avai l abl e to the appointing authority;
3. Respondent's action in termnating conplainants' enploynent
was not arbitrary, capricious or contrary to rule or |aw
4. There was no violation of due process in the conduct of the
8- 3-3 neeti ng.
5. Neither party is entitled to an award of attorney fees or
costs.
ORDER
Respondent's action is affirned. Conpl ai nants' appeal 1is

di sm ssed with prejudice.

DATED this __ day of Mary Ann Wit esi de
January, 1997, at Adm ni strative Law Judge
Denver, Col orado.
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NOTI CE OF APPEAL RI GHTS

EACH PARTY HAS THE FOLLOW NG RI GHTS

1. To abide by the decision of the Admnistrative Law Judge
("ALJ").

2. To appeal the decision of the ALJ to the State Personnel
Board ("Board"). To appeal the decision of the ALJ, a party nust
file a designation of record with the Board within twenty (20)
cal endar days of the date the decision of the ALJ is nmailed to the
parties. Section 24-4-105(15), 10A CRS. (1993 CQum Supp.).
Additionally, a witten notice of appeal nust be filed with the
State Personnel Board within thirty (30) calendar days after the
decision of the AL is muiled to the parties. Both the
designation of record and the notice of appeal nust be received by
the Board no later than the applicable twenty (20) or thirty (30)
cal endar day deadline. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14)
and (15), 10A CRS. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4
Code of Colo. Reg. 801-1. If a witten notice of appeal is not
received by the Board within thirty cal endar days of the mailing
date of the decision of the ALJ, then the decision of the ALJ
automatically beconmes final. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ nust pay the cost to
prepare the record on appeal. The estimated cost to prepare the
record on appeal in this case without a transcript is $50.00.
Paynent of the preparation fee may be made either by check or, in
the case of a governnental entity, docunentary proof that actual
paynment already has been made to the Board through COFRS.

Any party wishing to have a transcript made part of the record
should contact the State Personnel Board office at 866-3244 for
i nformati on and assistance. To be certified as part of the record
on appeal, an original transcript nust be prepared by a
disinterested recognized transcriber and filed with the Board
within 45 days of the date of the notice of appeal.

BRI EFS ON APPEAL

The opening brief of the appellant nust be filed with the Board
and mailed to the appellee within twenty cal endar days after the
date the Certificate of Record of Hearing Proceedings is nailed to
the parties by the Board. The answer brief of the appellee nust
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be filed with the Board and nailed to the appellant within 10
cal endar days after the appellee receives the appellant's opening
brief. An original and 7 copies of each brief nust be filed with
t he Board. A brief cannot exceed 10 pages in length unless the
Board orders otherwi se. Briefs nust be double spaced and on 8 1/2
inch by 11 inch paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL

A request for oral argunent nust be filed with the Board on or
before the date a party's brief is due. Rule R10-10-6, 4 CCR 801-
1. Requests for oral argunent are sel dom grant ed.

PETI TI ON FOR RECONSI DERATI ON

A petition for reconsideration of the decision of the ALJ nust be
filed within 5 cal endar days after receipt of the decision of the
ALJ. The petition for reconsideration nust allege an oversight or
m sappr ehension by the ALJ, and it nust be in accordance with Rule
R10- 9- 3, 4 CCR 801-1. The filing of a petition for
reconsi deration does not extend the thirty cal endar day deadli ne,
descri bed above, for filing a notice of appeal of the decision of
the ALJ.

CERTI FI CATE OF NAI LI NG

This is to certify that on the _ day of January, 1997, | placed
true copies of the foregoing INTIAL DECSION O THE
ADM NI STRATIVE LAW JUDGE in the United States mail, postage

prepai d, addressed as foll ows:

John Mboshby

Attorney at Law

730 17th Street, #750
Denver, CO 80202

Daniel J. WIkerson

Uni versity of Col orado Health Sciences Center
4200 East Ninth Ave.

Canmpus Box A-077

Denver, CO 80262
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